
DOCKETED BY

\l\\\l\\\\\\\\ll\\\\llll
00001 1 2482

¢0a@Rr§aiHh}s§I8H0BEFORETHE DOCKET D\Y3 \ \

n0v 1 0 1998

'g

'E. Ag .la
|\' \_,\J~~-
41 =

i1§GV;\\{ L 'l r: nr. n *E
"s

N 'i§%"~9S'°N

IN THE MATTER OF THE APPLICATION
OF TUCSON ELECTRIC POWER
COMPANY FOR APPROVAL OF ITS PLAN
FOR STRANDED COST RECOVERY
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IN THE MATTER OF THE FILING OF
TUCSON ELECTRIC POWER COMPANY
OF UNBUNDLED TARIFFS PURSUANT TO
A.A.C. R14-2-1601 _q L

DOCKET no. E-01933A-97-0772

IN THE MATTER OF THE APPLICATION
OF ARIZONA PUBLIC SERVICE
COMPANY FOR APPROVAL OF ITS PLAN
FOR STRANDED COST RECOVERY

DOCKET no. E-01345A.98-0-73

IN THE MATTER OF THE FILING OF
ARIZONA PUBLIC SERVICE COMPANY
OF UNBUNDLED TARIFFS PURSUANT TO
A.A.C. R14-2-1601 QS ~

DOCKET no. E-01345A-97-0773

IN THE MATTER OF COMPETITION IN
THE PROVISION OF ELECTRIC SERVICES
THROUGHOUT THE STATE OF ARIZONA.
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2 JIM IRVIN
Commissioner - Chairman

3 RENZ D. IENNINGS
Commissioner
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Commissioner
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Pursuant to the Procedural Order dated November 6, 1998, ASARCO Incorporated, Cyprus

23
Climax Metals Company, Inc., Enron Corp. and Arizonans for Electnlc Choice and Competition

24
(collectively these parties will be referred to hereinafter as the "AECC") hereby submit their

25
comments in response to the Staffs Request for Procedural Order dated November 5, 1998.

26

AECC'S RESPONSE TO STAFF'S
REQUEST FOR PROCEDURAL ORDER
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AECC has a number of concerns regarding the two settlement agreements Staff has entered into

with APS and TEP, respectively, as it appears that consumers will pay more under these

agreements than they are currently paying under regulation. AECC is further concerned that the

expedited hearing process requested byStaff will deny AECC and other interested stakeholders due

5 process of law because there will not be an adequate opportunity to address concerns arising out of

6 the settlement agreements. Accordingly, AECC requests that the hearing in this matter not be

7 scheduled until December 2, 1998 and that all parties, including the interveners, be given until

8 November 30, 1998 to submit their written comments and pre-filed testimony regarding the

4

9 settlement agreements.

10

11 On November 4, 1998, Jack Rose, Executive Secretary of the Arizona Corporation

12 Commission, executed settlement agreements between Staff and APS and Staff and TEP covering

13 many of the disputed issues relating to the introduction of competition, including stranded cost

14 recovery and unbundled tariff filings. These settlement agreements concluded four months of

15 negotiations betweenStaff and these Affected Utilities' representatives. These negotiations, which

16 often took place during evenings and weekends, were not open to AECC's representatives, or as

AECC has been informed, to representatives of any other interested consumers groups. This is true

despite repeated requests by AECC to have its representatives participate directly in the settlement

negotiations between Staff and APS and TEP.

1. THE STAFF AND APS/TEP SETTLEMENT AGREEMENTS.

17

18

19

20

21

22

23

AECC's concerns with the settlement agreements are too numerous to express herein. In

fact, as the agreements were only made public last week, AECC has not had an adequate

opportunity to assess the impact of the agreements on competition for electric power generation in

Arizona. However, even a cursory glance at the settlement agreements demonstrates that AECC

24 and all consumers have much to be concerned about. For example:

25 market

26

• The settlement agreements call for an inadequate
generation credit and will therefore be anti-competitive.
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The APS settlement agreement fails to provide for the recovery
of regulatory assets through market prices whenever feasible.
Thus, this agreement creates the possibility that stranded costs
will be overrecovered.
The TEP settlement agreement partially diverts proceeds from
the sale o f  TEP 's generation assets to purchase APS '
transmission assets instead of using such proceeds to reduce the
CTC for TEP's customers.

5

6

• The agreements are incomplete. For instance, in several places
where important financial information should be located, there
are merely blanks. Further, important exhibits have not been
attached.7

• The agreements claim to take precedence over the lawfully
promulgated Electric Competition Rules.

8

9

10

11

• On their face, the agreements cannot be modified and must be
approved unchanged by November 25, 1998 in a non-appealable
order.

II. THE HEARING SCHEDULE SOUGHT
INTERESTED PARTIES DUE PROCESS.

BY STAFF WILL NOT AFFORD
12

13 In essence, the settlement agreements are an effort by Staff and APS and TEP to resolve a

14 number of complex issues affecting millions of consumers and billions of dollars. Nevertheless,

15 after several months of negotiations, Staff now seeks to unfairly saddle these consumers with the

16 burden of having to first, evaluate complex documents covering matters that have been at issue for

17 several years, and then, prepare written comments and pre-filed testimony, as well as prepare for a

18 hearing, all in a mere two weeks. Setting aside the disconcerting fact that the settlement

19 agreements already reflect the pre-ordained result sought by Staff APS and TEP, Staff"s request

20 would deny interested parties due process of law. It is clearly not in the public interest to deny

21 interested stakeholders an adequate opportunity to prepare to respond to the settlement agreements.

22 Indeed, at different times throughout the competition proceedings, each of the

23 Commissioners has expressed his assurance that the Commission would not simply "rubber

24 stamp" agreements negotiated by Staff behind closed doors without the direct participation of the

25 other parties. Rather, the Commissioners have repeatedly promised consumers that due process

26 requirements would be fulfilled and that all interested parties would be given an adequate
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opportunity to voice their concerns. Unfortunately, the expedited hearing process sought by the

parties to the settlement agreements will not fulfill these due process requirements. Without

affording the interested public due process, the Commission risks unraveling everything this

Commission, the Affected Utilities and interested stakeholders have accomplished over the last

four years thereby denying Arizona's electric power consumers the benefits free and open

competition is intended to bring.

7

8 Frankly, AECC submits that several months would actually be needed to fully evaluate

9 the substance and impact of the Staffs settlements with APS and TEP. However, AECC is

10 cognizant of the overwhelming need to introduce meaningful competition on January 1, 1999.

11 Therefore, AECC submits that the hearing on the settlement agreements should commence on

12 December 2, 1998 with comments and pre-filed testimony (by all parties including Staff, APS

and TEP) being due on November 30, 1998.1 This would allow interested parties some

111. RELIEF REQUESTED.

additional time to evaluate the agreements and to prepare to voice their concerns and seek

appropriate modifications by the Commission. This would also allow the Commission enough

time to issue a decision on this matter prior to the January l, 1999 deadline for the introduction

of competition.

DATED this Oth day of November,1998.

FENNEMORE CRAIG, P.C.

By
C. Webb Crockett
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Staff, APS and TEP are likely to assert that the agreements, as written, must be approved before
November 25, 1998 or they are void. However, these parties unilaterally agreed to that date without any
input from any other interested party. Surely, if it will promote the public interest, Staff, APS and TEP
should be willing to agree to a minor amendment to accommodate the needs of the very public whose
interests the agreements purport to serve.
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1 Jay L. Shapiro
Suite 2600
3003 North Central Avenue
Phoenix, Arizona 85012
Attorneys for Attorneys for ASARCO Incorporated,
Cyprus Climax Metals Company, Enron Corp. and
Arizonans for Electric Choice and Competition
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ORIGINAL AND TEN COPIES
of the foregoing hand-delivered
this / é j t h day of Novernber, 1998, to:

Arizona Corporation Commission
Docket Control
1200 West Washington Street
Phoenix, Arizona 85007

9

10

TW() COPIES OF THE FOREGOING
hand-delivered this / /  th day
of November, 1998 to:

11

12

13

Jerry Rudibaugh, Chief Hearing Officer
Hearing Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

14
COPY OF THE FOREGOING

15 hand-delivered th1s/ 4 )  t h day
of November, 199 to:

16

17

18

Jim Irvin
Commissioner - Chairman
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

19

20

21

Renz D. Jennings
Commissioner
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

22

23

24

Carl J. Kunasek
Commissioner
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

25 Ray Williamson, Acting Director
Utilities Division
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Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

3

4

Paul Bullis, Chief Counsel
Legal Division
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 850075

6 COPY OF T
mailed this

OREGOING
day of November, 1998 to:

7

8

9

Barbara Klemstine
Manager, Regulatory Affairs
ARIZONA PUBLIC SERVICE co.
P.O. Box 53999, M.S. 9909
Phoenix, Arizona 85072-3999

Michael A. Curtis
MARTINEZ & CURTIS, P.C.
2712 North 7th Street
Phoenix, Arizona 85006
Attorneys for Arizona Municipal Power Users' Association

10

11

Greg Patterson
RUCO
2828 n, Central Ave., Suite 1200
Phoenix, AZ 85004

Walter W. Meek, President
ARIZONA UTILITY INVESTORS ASSOCIATION
2100 N. Central Avenue
Suite 210
Phoenix, Arizona 85004

12

13

Rick Gilliam
LAND AND W ATER FUND OF THE ROCKIES
2260 Baseline Road, Suite 200
Boulder, Colorado 80302

Barbara S. Bush
COALITION FOR RESPONSIBLEENERGY EDUCATION
315 West Riviera Drive
Tempe, Arizona 85282

14

15

Charles R. Huggins
ARIZONA STATE AFL-CIO
110 North 5th Avenue
P.O. Box 13488
Phoenix, Arizona 85002

COLUMBUS ELECTRIC COOPERATIVE, INC.
P.O. Box 63 l
Deming, New Mexico 88031

16

17
CONTINENTAL DIVIDE ELECTRIC COOPERATIVE
P.O. Box 1087
Grants, New Mexico 87020

18

David C. Kennedy
LAW  OFFICES OF DAVID c. KENNEDY
100 West Clarendon Avenue
Suite 200
Phoenix, Arizona 85012-3525

19 DIXIE ESCALANTE RURAL ELECTRIC ASSOCIATION
CR Box 95
Beryl, Utah 84714

20

Noonan J. Furuta
DEPARTMENT OF THEN AV Y
900 Commodore Drive, Building 107
P.O. Box 272 (Attn. Code 90C)
San Bruno, California 94066-0720

21
GARKANE POWER ASSOCIATION, INC.
P.O. Box 790
Richfield, Utah 8470122

23

Thomas C. Home
Michael S. Dulberg
HORNE, KAPLAN & BRISTROW , P.C.
40 North Central Avenue
Suite 2800
Phoenix, Arizona 85004

24

25

Rick Lavis
ARIZONA COTTON GROW ERS ASSOCIATION
4139 East Broadway Road
Phoenix, Arizona 85040

Stephen Ahearn
ARIZONA DEPT OF COMMERCE
ENERGY OFFICE
3800 North Central Avenue, 12th Floor
Phoenix, Arizona 85012
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Steve Brittle
DON'T W ASTE ARIZONA, INC.
6205 South 12th Street
Phoenix, Arizona 85040

Betty Pruitt
ARIZONA COMMUNITY ACTION ASSN.
202 E MCDOWELL RD STE 255
Phoenix, Arizona 85004-4535

3
Karen Glendon
19037 N. 44th Avenue
Glendale, Arizona 85308

Bradley Carroll
TUCSON ELECTRIC POW ER co.
P.O. Box 711
Tucson, Arizona 857024

5
A.B. Baardson
NORDIC POW ER
4281 N. Summerset
Tucson, Arizona 85715

Nancy Russell
ARIZONA ASSOCIATION OF INDUSTRIES
2025 N. 3rd Street, Suite 175
Phoenix, Arizona 850046

7
Michael Rowley
c/o CALPINE POWER SERVICES
50 West San Fernando, Suite 550
San Jose, California 95113

8

Craig Marks
CIT IZENS UTILIT IES COMPANY
2901 N. Central Avenue
Suite 1660
Phoenix, Arizona 85012

9 Dan Neidlinger
3020 n. 17th Drive
Phoenix, Arizona 85015

10

Thomas Pickrell
Arizona School Board Association
2100 North Central Avenue
Phoenix, Arizona 85004

11

12

Jessica Youle
PAB300
SALT RIVER PROJECT
P.O. Box 53025
Phoenix, Arizona 85072-2025

Jack Shilling
DUNCAN VALLEY ELECTRIC COOPERATIVE
P.O. Box 440
Duncan, Arizona 85534

13

14

Clifford Cauthen
GRAHAM COUNTY ELECTRIC CO-OP
P.O. Box Drawer B
Pima, AZ 85543

Barry Huddleston
DESTEC ENERGY
P.O. Box 441 I
Houston, Texas 77210-441 l

15

16

Michelle Ahlmer
ARIZONA RETAILERS ASSOCIATION
137 E University
Mesa, Arizona 85201

Steve Montgomery
JOHNSON CONTROLS
2032 West 4th Street
Tempe, Arizona 85281

17

18

Joe Eichelberger
MAGMA COPPER COMPANY
P.O. Box 37
Superior, Arizona 85273

Terry Ross
CENTER FOR ENERGY AND ECONOMIC DEVELOPMENT
7853 E. Arapahos Court, Suite 2600
Englewood, Colorado 80112

19

20

Peter Glaser
DOHERTY RUMBLE & BUTLER PA
1401 New York Avenue, N.W,, Suite 1100
Washington, DC 20005

Ken Saline
Jeff Wroner
KR. SALINE & ASSOCIATES
Consulting Engineers
160 N. Pasadena, Suite lot
Mesa, Arizona 85201-676421

22
Sheryl Johnson
TEXAS-NEW  MEXICO POW ER co.
4100 International Plaza
Fort Worth, Texas 76109

Louis A. Stahl
STREICH LANG
2 North Central Avenue
Phoenix, Arizona 8500423

24
Ellen Cornhill
AARP
5606 North 17th Street
Phoenix, Arizona 85016

Robert Julian
PPG
1500 Merrell Lane
Belgrade, Montana 59714

25
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Phyllis Rowe
ARIZONA CONSUMERS COUNCIL
6841 n. l5"' Place
Phoenix, Arizona 85014

3

Department of Navy
Naval Facilities Engineering Command
Navy Rate Intervention
901 M, Street SE
Building 212
Washington, D.C. 20374
Attn: Sam DeFraw

4 Robert S. Lynch
340 E. Palm Lane, Suite 140
Phoenix, Arizona 85004-4529

5

Andrew Gregorio

BHP COPPER
P.O. Box M
San Manuel, Arizona 85631

6

7

Larry McGraw
USDA-RUS
6266 Weeping Willow
Rio Rancho, New Mexico 87124

Douglas A. Oglesby
Vantus Energy Corporation
353 Sacramento Street, Suite 1900
San Francisco, California 94111

8

9

Jim Driscoll
ARIZONA CITIZEN ACTION
2430 s. Mill, Suite 237
Tempe, Arizona 85282

Michael K. Block, President
GOLDW ATER INSTITUTE
Bank One Center
201 North Central
Concourse Level
Phoenix, Arizona 85004

10

11
William Baker
ELECTRICAL DISTRICT no. 6
P.O. Box 16450
Phoenix, Arizona 85011

8

12

Carl Robert Aron
Executive Vice President and COO
ITRON, INC.
2818 N. Sullivan Road
Spokane, Washington 992 la

13
Doug Nelson
DOUGLAS c. NELSON, P.C.
7000 North 16th Street, Suite 120-307
Phoenix, Arizona 8502014

John Jay List
General Counsel
NATIONAL RURAL UTILITIES
COOPERATIVE FINANCE CORP
2201 Cooperative Way
Herndon, Virginia 21071

15

16

17

Wallace Tillman
Chief Counsel
NATIONAL RURAL ELECTRIC
COOPERATIVE ASSOCIATION
4301 Wilson Blvd.
Arlington, Virginia 22203-1860

William Sullivan
MARTINEZ & CURTIS, P.C.
2716 North 7"' Street
Phoenix, Arizona 85006
Attorneys for Mohave Electric Cooperative and
Navopache Electric Cooperative

18

19

Lawrence V. Robertson, Jr.
Munger Chadwick, PLC
333 North Wilmot, Suite 300
Tucson, Arizona 85711-2634
Attorney for PGE Energy

Elizabeth S. Firkins
INTERNATIONAL BROTHERHOOD OF
ELECTRICAL WORKERS, L.U. #1 l 16
750 South Tucson Blvd.
Tucson, Arizona 85716-5698

20

21
Tom Broderick
6900 E. Camelback Road, #800
Scottsdale, Arizona 85251

22

Barbara R. Goldberg
Deputy City Attorney
CITY OF SCOTTSDALE
3939 Civic Center Blvd.
Scottsdale, Arizona 85251

23 Albert Stedman
ARIZONA CONSUMERS COUNCIL
2849 East 8"' Street
Tucson, Arizona 85716

Carl W. Dabelstein
2211 E. Edna Avenue
Phoenix, Arizona 85022

24

25
Michael Grant
GALLAGHER & KENNEDY
2600 North Central Avenue
Phoenix, Arizona 85004

LaiTy K. Udall
ARIZONA MUNICIPAL POWER USERS ASSN.
2712 n. 7\11 Street
Phoenix, Arizona 85006-109026
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1 Attorneys for AEPCO

2

3

Roderick G. McDougall
City Attorney
Attn: Jesse Sears, Asst. Chief Counsel
200 West Washington Street, Suite 1300
Phoenix, Arizona 85003-161 l

4 William J. Murphy
200 West Washington Street, Suite 1400
Phoenix, Arizona 85003-1611

5

Suzanne M. Dallimore
Antitrust UnitChief
Arizona Attorney General
Department of Law Building
1275 West Washington Street
Phoenix, Arizona 85007
Andrew W. Bettwy
Debra Jacobson
SOUTHWEST GAS CORPORATION
5241 Spring Mountain Road
Las Vegas, Nevada 89102

6

7

Vincent Hunt
CITY OF TUCSON, DEPT. OF OPERATIONS
4004 S.Park Avenue
Bldg. 2
Tucson, Arizona 85714-0000

Russell E. Jones
33 N. Stone Avenue, Suite 2100
p.o.Box 2268
Tucson, Arizona 85702
Attorneys for Trico Electric Cooperative, Inc.8

9

10

Steve Wheeler and Thomas M. Mum aw
SNELL & WILMER
One Arizona Center
400 East Van Buren Street
Phoenix, Arizona 85004-0001
Attorneys for APS

Christopher Hitchcock
P.O. Box 87
Bisbee, Arizona 85603~0087
Attorneys for Sulfur Springs Valley

Electric Cooperative, Inc.

11

12

Myron L. Scott
1628 E. Southern Avenue, No. 9-328
Tempe, Arizona 85282-2179
Attorneys for a Better Environment

Bradford A. Bon ran
PacificCorp
201S. Main, Suite 2000
Salt Lake City, Utah 84140

13

14

Timothy M. Hogan
Arizona Center for Law in the Public Interest
202 E. McDowell Rd., Suite 153
Phoenix, Arizona 85004

Marcia Weeks
18970 n. 1 16>' Lane
Surprise, Arizona 85374

15

16

John T. Travers
William H. Nau
272 Market Square, Suite 2724
lake Fores, Illinois 60045

Timothy Michael Toy
Winthrop, Stimson, Putnam & Roberts
One Battery Park Plaza
New York, NY 10004-1490

17

18

Stephanie Conaghan
Duane, Morals & Heckscher LLP
1667 K Street N.W., Suite 700
Washington, DC 20006-1608
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26
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